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the "New York, New York-Linden­
Paterson-Newark, New Jersey"
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MM Docket

DEC 20 1993

No .~:~;*':~1'G'.'

Mountain Broadcasting Corporation ("Mountain II), licensee of

television station WMBC-TV, which operates on Channel 63 in

Newton, New JerseYI by its attorneys, hereby submits its comments

on the above-referenced Notice of Proposed Rule Making ("NPRM"),

DA 93-1349, released November 16, 1993. 1 Mountain filed the

petition for rule making that initiated this proceeding and

continues to support strongly its proposal to amend Section 76.51

of the Commission's Rules to redesignate the "New York, New York-

Linden-Paterson-Newark, New Jersey" market as "New York, New

York-Linden-Paterson-Newark-Newton, New Jersey." Only with such

redesignation will WMBC-TV be able to compete on an equal footing

with other New York City area television stations for

programming, national and regional advertising, and viewing

audiences.

1 58 Fed. Reg. 62 / 085 (Nov. 24, 1993)
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As set forth in its Petition for Rule Making2 and as

acknowledged by the Commission in the NPRM,3 WMBC-TV does

compete for audiences and advertisers throughout much of the New

York, New York-Linden-Paterson-Newark, New Jersey television

market. As the NPRM also acknowledges, Mountain's Petition

presented evidence establishing commonality between Newton and

the New York City market as a whole and made clear that

Mountain's proposal is consistent with the Commission's policies

regarding redesignation of a hyphenated television market. 4

In its Petition, Mountain demonstrated the existence of such

competition and commonality by satisfying the four factors that

the Commission evaluates in deciding whether to redesignate a

market. 5 In particular, as the Petition explained, redesig-

nation is imperative in this case because WMBC-TV has been on-

the-air less than a year and faces huge obstacles in competing

2 Petition for Rulemaking, filed June 14, 1993 ("Petition").
Mountain hereby incorporates by reference its Petition, a copy of
which is attached to these comments.

3

4

5

NPRM at ~ 13.

These factors include

(1) the distance between the proposed community and the
market-designated communities;

(2) the extent that redesignation to include the proposed
community would allow the station additional rights in
areas beyond its Grade B contour;

(3) the particularized need of the station; and

(4) the resulting benefit to the public from redesignation.

NPRM at ~ 3; Major Television Markets (Fresno-Visalia, California),
57 RR 2 d 1122, 1124 (19 8 1) .
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with more established television stations in its market, most of

which are licensed to communities that were included in the

designated market simply because the particular station was on­

the-air when Section 76.51's television major market list was

complied over two decades ago.

Without redesignation, it is unlikely that WMBC-TV will be

carried on most of the cable systems in the New York City Area of

Dominant Influence ('IADI"). Although WMBC-TV has mandatory

signal carriage rights throughout the New York ADI, it can in no

way afford to reimburse cable systems located within that ADI but

beyond the thirty-five mile zone surrounding Newton for the

staggering level of copyright costs the systems claim that they

would incur in carrying WMBC-TV because the station is deemed to

be a "distant II or partially "distant" signal rather than a

"local" signal that can be carried without such fees. As noted

in the Petition, these claims amount to over $9 million per six­

month period. Redesignation of the market to include Newton

would give WMBC-TV "local" signal status and would allow these

cable systems to carry WMBC-TV's signal without increasing their

copyright royalty payments.

Equally significant, redesignation of the existing New York

market will greatly benefit the viewers in the area and advance

concerns that lie at the heart of the FCC's public interest

mandate and were central to passage of the Cable Television

Consumer Protection and Competition Act of 1992 (the "1992 Cable

Act"). As a UHF station unaffiliated with any major television

network, WMBC-TV occupies a special niche in the New York ADI.

Its family-oriented format is intended to offer adults,
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teenagers, and children programming including less violence and

sexual content than that presented on other area network and

independent stations. Moreover, WMBC-TV is developing and hopes

to continue to develop additional programming which will focus

more closely on the needs and interests of suburban areas in the

New York ADI which are often ignored by established New York City

stations. 6 The licensee's voting stock is owned entirely by

Asian Americans, and the station proposes to offer not only

general interest programming but, as improving finances allow,

more and more foreign language programming for the New York ADI's

substantial Asian population. 7

In adopting the 1992 Cable Act, Congress gave television

stations mandatory carriage rights throughout their ADI's in

recognition of the fact that the ADI is the area in which

stations must compete with other media outlets for programming,

advertising, and audience. Congress specifically rejected a more

limited mileage-based approach to defining must carry rights

finding that a station's ADI is coextensive with the area in

which the station operates economically and provides local

service. 8 Congress also recognized that carriage on cable

systems within a station's ADI is today the only effective means

In its Petition, Mountain had included a sample programming
schedule. Updated versions of this schedule for the weeks in
December are attached, as is a list of WMBC-TV's children's
programming. As noted, Mountain has plans to expand its local
programming.

7 WMBC-TV currently offers one hour of foreign language
programming from 7:30-8:30 a.m. on Sundays. Again, as noted, WMBC­
TV has plans to expand this programming.

8

(1992)
See, ~, H.R. Rep. No. 628, 102d Cong., 2d Sess. 97
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by which local television stations gain access to viewers and

that mandatory carriage is essential to preserve the public

interest benefits of over-the-air television. 9

Newton, New Jersey is without question part of the New York

City ADI, and WMBC-TV is presumptively entitled to carriage in

the ADI. Any attempt to circumscribe the area within which

WMBC-TV can actually or effectively exercise its "must carry"

rights by adopting the alternatives, such as "partial

rehyphenation," suggested in the NPRM would be contrary to

Congressional intent in adopting the 1992 Cable Act. Very

recently, the Commission has found that rehyphenation, rather

than an alternative partial solution, is appropriate in the Los

Angeles market which ranks second only to New York City among

Arbitron's ADI's and is similarly large in geographic area. 10

Accordingly, for the reasons set forth above and in its

Petition, Mountain respectfully urges the Commission to adopt

expeditiously a Report and Order amending Section 76.51 of its

9 1992 Cable Act, Pub L. No. 102-385, § 2 (1992), reprinted
in U.S.C.C.A.N. (106 Stat.) 1461, which sets
Congressional findings regarding mandatory carriage.

forth the

10 Report and Order (Los Angeles-San Bernadino-Corona-Fontana,
California), MM Docket No. 93-207, DA 93-144, released December 7,
1993. In its comments, the petitioner in that case who was seeking
to have Riverside added to the Section 76.51 designation of the Los
Angeles market had demonstrated a particularized need for the
market's redesignation based on the fact that, without it, the
petitioner "would unfairly by [sic] required to pay substantial
copyright royalty reimbursements not charged against other stations
in the market, " Comments of Fouce Amusement Enterprises,
Inc., filed August 18, 1993, at page 3. The Commission adopted the
change despite opposition from a local cable operator who had
contended that making the change would only make it easier for the
station to obtain "must-carry" rights in distant communities
because of a decrease in copyright royalty fees. Report and Order,
MM Docket No. 93-207, at ~ 3.
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rules, redesignating the New York, New York-Linden-Paterson-

Newark, New Jersey market as the New York, New York-Linden-

Paterson-Newark-Newton, New Jersey market.

Respectfully submitted,

Avenue,
20036

December 20, 1993

of

Koteen & Naftalin
Suite 1000
1150 Connecticut
Washington, D.C.
(202) 467-5700

Its Attorneys

RPORATION

N.W.



WMBC-TV 63 Programming Schedule, Dec 1 ~ Dec 4. 1993

IUNDAY MONDAY 1lJESDo\y WEDNESDAY THURSDAY FRIDAY SAllJRDAY

4

T.llltoMe

Rollin Hood

Ann" o.lIIey

,"-ul GlIudlno ex.raIN,:e:ao"........::.;.;,.

DMn."'ry

2

V'1IIIly

V.n.tyV.1leIy

V.1leIy

V.1leIy

T.. toMe

UVECALLIN

Womlng 8Irwtcll

You Need To Knclw

V.n.ty

V'1leIy

MIMIon'l3

H

Oet~ to TIUth

.:lJlJ~ 0....

:;a:3Cl~ Hour

21

::1.001 PlMt GnIoIn

'1;00. R..eII Out • ToucII Ja V.1leIy

Young-'HNn

V'n.!)'

AnIrMI CIlnInc

V.n.ty

JU8'I Forua

V'n.!)'

V.1IMy

IOd8 LIIle You ::i:0Cl.

o.")'.OO.-lh :IUO.

Zoo LI. '0:00'

Fn., seen '0:30~

WlMtllng a:oo.
(WCICW) a:3().

Adlonaa.

COPE

LIVE CALL IN

lCt.OO~ M.,.,.:

10:30. MILLION DOLLAR KID
I--------------:=::--------------II---:-~___:-+~'""il

'11;00.

11:30.

12:30.~

C-.1Il

... aH..rP..no

So_lhlng SMutlul C."llrlly spanl a 12:lICI.!i

VIMI)' 12.30~

"'.,.,.: MolM:

BEHAVE YOURSELF BEYOND TOMRROW

:"ClOP
~:301l.

2:ClQP

:2:30P

M.,.,.:

SCARLET STREET

11145

M.,.,.:

GO FOR BROKE

11151

M.,.,.:

MY FAVORITE

BRUNETTE

11147 11151 11140

M.,.,.:

CODE OF

SCOTlAND YARD

11141

Hook On Fllh'nJ:~,

John Fox Outdoor"2:3lJ~

3:ooP Fun Fllhlng V.1IMy V.1IMy V.1leIy V'1IIIly Outdool'llDNn CurhlIlI ::,1:00 j

'~Cl:!Io.P:

'0:10.:-"-:<:<.;<:-: ..

Rilly ,1:00 ,...... ;.,;;.:.:.:

:~~,,~

F.mIy

V'MI)'

V.1leIy

Tonight

Sing :'.:ClO"
Out ArMrIaI :':a:ao,

"';':';"':,"."

Fralhwllir AdVentura "4:00."

Good 0 .. GoIpel,,7:oo1

South.rn Gotpel MUIIc/l;~~

VllleIy

V'MI)'

V'MI)'

V'n.!)'

,"-aqUl."

MO¥II:

SLIGHTLY

HONORABLE

1l1all

Sunahln. F.ctory

11140

V'MI)'

V'MI)'

V.1leIy

Plaqu.....

u. Choa

L1ghlmullc

Million '113

Ag.pe Lind

M.,.,.:

SPECIAL AGENT

PlaqUI."

V'MI)'

V'1leIy

Mov":

111411

V'MI)'

Llghtmualc

AlIta V1IIon

Country

Count Down

Tlllra" Hope

Sunlhl", Factory

V1111111' Clnoonl

ENEMY OF WOMEN

TIll Chlldran'l Room

VllleIy

P.aqu.....

V.1leIy

V.MI)'

L1ghtmullc

MO¥II:

NOSFERATU

11122

C.tell Th. Splrtl

ArMrlaln Trucldng

V'1leIy

V'n.!)'

Vallely

vallely

V.1leIy

CCM.TV

P.aqUl."

PowerPlly

Country

JewIIh Voa

John Anurblrg

Sunlhlll. F.ctory

VaMI)'

SCUIII WClIld

11141

country

Count Down

On pn Road

1l1all

TaxalAng..r

M.,.,.:

MEET JOHN DOE

IIlIldI Hair Fahlon

L1t1.. Peep... ThMt.r:

GULLIVER'S TRAVELS

•11:OC)P

:1:09i1

:":30P

:1:0.0."
:':~~P

.10:lJlJp

10:3Q)

5:(l(l~

:4:30. P

~1lO'"

~30.P

7':0.0."
.7;3~"

12:09'"

12:30.

,',1:00.

Sounda\.g.

Word 01 God

VaMI)'

Varllly

V.1leIy

V'MI)'

V.rIIIy

V.MI)'

Vallely

VaMl)'

Vallely

V'MI)'

V'MI)'

V'MI)'

V'n.!)'

V'n.!)'

Van.!)'

MOYII:

OIcIllIm 0._

1831

J:z:ClCJIol:

'2:~~

,;1:00.
Changed Llvel Van.!)' V'MI)' VaMl)' V.1leIy V.1leIy V.1leIy

ll1SO

MO¥II:2:lJlJ ..

'2:S0.

"3:00.

Family

Enrlch_nt

Catelllh. spm

VaMl)'

CCM·TV

V.rIIIy

Llghtmullc

V'MI)'

LlghllllUiIc

Talk to M.

V'MI)'

L1ghtmullc

VlrIIIy

Solid Rock VDO

'2:ClCl"
TIrM II Runnlnll Out :2:~a:

:,3:00,

C.ntral M....g.

Bib... LI.

LIVE CALL IN

Talk to M.

LIVE CALL IN

Vallely

Pro1IIH

super HandyrMn

* This program schedule is subject to change withhout notice. (Printed November 15,1993: 1:26 PM)



WMBC-TV 63 Programming Schedule, Dec 5 • Dec 11, 1993

.•• '.•..)( SUNDAY

I

:I.OCl. ....nt 0IllCIIlI

••7:00« Y8r1My

••:oo~ Ooapal

':1:30. Hour

MONDAY

e
o.t.-y to TIVlII

TlJESOAY

T

V.rIMy

WEDNESDAY

•
Tdtto ...

UVE CALL IN

YouNwdTo~

V.rIMy

V.rIMy

"omlng Strwtcll

V.rIMy

THURSDAY

•
FRIDAY

10

DNn ....ry

SATURDAY

l'

Talk to Ma .,..1:00.

UVE CALL IN }.:30.

.... Hear ....no ••,.1:10.

,·t;OO.. R..elI CUI • TouclI .Ia

·IUO. Gol DynamlC8

'0:00:' "0YIe:

'10:30. A Man About

11:00' Th. HoUN

,H:30a 11147

Young.t H..n Animal Clnlnc Juat For U.

Actilln lO'a

COPE

LIVE CALL IN

V.rIMy

Woman" Touell

V.rtaty

W"""'g H:oo.
(WCICW) U:3O.

Croawa*

.... H..rP..no

Sornetlling &Hutlul C••brlly Spona "2:~."

V.11ety 12:10 ,

118« 11145 11153 111« 1lise Jolin Fox OutclOOr ::~::tO II

~:oop

':'1)11

'2:0011

2:3QII

"0YIe:

I.orna Doon.

,.35

MOYIe:

Blu. &Hili

Movta:

BIoocI on til. Sun

"0YIe:

Th. I.lmplng Men

"0YIe:

On App_1 Th. N.1leCI Hilla

Fun Flahlng V.11ety V.11ety Varllly V.11ety V'rlely OutdooralDHn Dumam ':a:CIQ'
T_ Ang.r V.rIMy V.rIMy Varllly v.rIety V.rIety Honay Hole "":llO~

4:00p SCUIIa Wor1cl TIl. Chllelren" Room Freenwat.r Adventure ":4~'

On PII Road Ylntall' C.noona .... H..r P"no "~::tOII

Lilt. Peop... Th..t.r: CC"-lV Lightmuale Ligntmuale Llghtmuale V.rIety Val1ety "a;CIQ'
OIIV.rTWlat t--P--.-aq-u.-.-..---Ir--P--.-aq-u-a-.-..--t---Pa-aq-u.-.-..--t---Pa-aq-u.-..-..--t---paaq--u.-.-..--t----V.-I1ety-----i,..,,..••.-:ao...,..~~1

SUnalllna Factory Gerllart Sunahln. F.ctory Agapa Land SunalllM Factory Cookware •::lI:llClP

5:001)

"~Qf)

1:0l) II

,'a:30,P 11133 John Anarllarg C.tcll TIl. Splrll Th.re" Hopa .....lIln 'lI3 PlMtonwood Preenl. Homa Town :'e:IOII.

DoCIInewa

7:QOp

7:311P

Country

CountDown

Jewtah Voille DoCIIn_ Country DoelIn_ DoCIInewa Good Ole Goapal ::'7:~:~.

CountDown Southern Goapal uualc':1:=:~'

,'a:30:P

..Ilion &erle'a Comecly

camlVal of Comecly

Auto V1alon Lila Choille sal New Eng"nd Slng::~:~"

C.plta' N_ CUI Amarlcaitl:~'

Variety

Amarlcan Trucldng

T_ure ...n:n
V.rIety Varllly Variety Reily :~~ ,

V.11ety Variety Variety Tonight .,:~,

ll1se

Alfalr

1115211152

MOYIe: "0YIe: MOYIe: A Soul Children" '~~09~

The GrMn Glove TIl. Francll... Tha Gullcled C.g. Chllatmaa "tl::tO.'

Val1ety 1~:llCl'

V'rlely

MOYIe:

TIlree LeglonalrM

11137

Varlely

V.rIety

PowerPley

Country

Comecly Greata

tnalcla Hair F.a11lon

11:00"

10:301)

.10:0Cl.II

.11.:'011

12:00 ~

12:30*

·'1:00.

Goapal

Sound.tage

Word of God

V.11ety

V.rIety

Variety

V.11ety

Val1ety

V.11ety

V.rIety

Variety

Varllly

Varlely

V.11ety

V.rIeIy

V'rlely

UO¥Ie: J~;~,

Purple V1gllent"12:3I:I~.

11131 :.1:00.

.•.• ~;311. Changed L"'- Variety V.11ety Varlely V.11ety Varlely

·2:00'
2:30.

'4:30.

F.mIly

Enrtcnment

Catcll th. Sprll

B1b... L..

GoodN_

V.rIeIy

CCM·lV

V.11ety

Lightmuaic

V.rIIly

Lightmuaic

Talk to M.

UVECALL IN

Talk \0 M.

UVECALL IN

Variety

Llghtmualc

Varilly

Sollel Rock VDO

MO¥Ie: .l!:~~

DIamond sal.112:~~

1lise ·:a:008

Supar Handymen .4:30*

* This program schedule is subject to change withhout notice. (Printed November 15, 1993: 1:25 PM)



WMBC-TV 63 Programming Schedule, Dec 12 - Dec 18, 1993

SUNDAY MONDAY TUESDAY WEDNESDAY THURSDAY FRIDAY SATURDAY

::::e:aa.
.... ;:.:.;.:.,:.:

lOCI. LIllI You

Robin Hood

T.1k to M.::,l:oo.

UVE CALlIN:';~~

: :::",,:,:,

Ann" 0tI1dey

OoIDyn.ma

o.v.y & GoIIIlh

8M & HMr PIIIno

PIIul GIIuCllno ExeR:IM :ll:~ ~

11

v•....,

v'llaly

v.n.ty
v.n.ty

OMn&"'ry

v.n.ty

v.n.ty

W-n.. TouCfl

~'-ncI H.rmony

JUel ForUi

v.n.ty
v.n.ty

v.1Iaty
v.n.ty

15

T.lktoMe

UVECALLIN

JMlyDlrOn

Morning SlnllCfl

You NMCI To Know

v.rIIly

14

v•....,

v.n.ty

Animal Clnlnc

v.n.ty

MIuIon'lS

J"f IIIIMuelc

YOUng.IHNn

1S

a.t-.y to TlIIlh

'::'.00. RNCfI Out &TouCfI JI

12

,..ah PlIint QnIom

:~lJll~ 00IpII

1:30- Hour

'0:00, MovIa:

10:30. ChHre For Miel

H:OOa BIIhOp

:11;'0 a 11141

COPE

UVECALlIN

FlnIl SCore

WIMtllng

(WCICW)

10:lIlIa.

H:oo.

U:30.
12;I)l)N CIllUftIk

:12:3OP 8M & HNr Pleno v.1Iaty

Buell MeNllly

Hon.y Ho"

Big GIl_MY

Hook On Fllh'n

SIll H••r P'-no

C'''bllly Sportll

John Fox OUlCloor

Fre.hw.l.r MY.nlure

OUldoo~nDulll.m

v...."

11153

v.1Iaty

MovIa:

TlIa BIg.mIIl

v•....,

11148

v.1Iaty

MovIa:

TlIa Chall

v.1Iaty

11151

v.1Iaty

F.lh.r. lltle

DMd.nCl

Vlntag. c.noon.

Sornalhlng BaaUllful

Th. Children" Room

11150

MovIa:

v•....,
v.1Iaty

Guilty or TrlllOn

v•....,

v•....,

1111511

Movie:

Bermud. "".Ir
111S3

Fun Fllhlng

On PIlRoad

SCUba World

TIllUAngler

:4:00p

3;30P

:1.CIClP. MovIa:

::1:,OP laughing Alli.

2:00p

2:3Op

:',4:3Op

I:lIlI'
e;~'p'

v.1Iaty

V.1Iaty

Cookw.re

Ho_Town

Good Ole OOIpel

SoUlh.m OOIpel Mu.1e

v•....,

P••qu...••

SUn.hln. F.ctory

PIMtonwood Pmnl.

DocunlWl

llghlmu.1e

Plllqu.Ie'.

Mlellon'l3

Ag.peland

llghlmu.1e

P·lelu.le..

Counlry

Counl Down

Th.re" Hope

Sun.hln. F.ctoryGIIrl11rt

llghlmu.1e

P'lelu.Ie'.

C.ICfI Th. Splrll

CCM-TV

J.-hVolCa

Sun.hln. F.ctory

Color (11152)

Counlry

CountDown

,:1:00;

,!'3,Q1i

'5:00 p llll.. Paop. Th••I.r:
I---=------il----=----t---=----t---=----t---=----I-------F~.gl

:5:30 p Heidi

8:00 It

8:30P

Millon Balla.. CollllCly

Clmlvalllll Comacly

Magie or TlIa Sl.ra V'rIIly

v...."

v•....,

Amlrlcln Trucking

Aulo Villon

C.pIllINIWI

v...."

v...."

lI. CholCa

v.1Iaty

san New England

v•....,

v•....,

Sing

OUI AmlrIcI

Rally

Tonight

(~i~~

}~~~

::t~!

n~~~~
10:lJllp Co_ryGrM..

Comacly Gm"

v'rIIly

v.1Iaty

V.rIIly

MovIa:

Chrllt_. From

The N.lh.rland.

MovIa:

Solla

Nighl or Nigh" In All or HII Glory ~o:~,

10:.'"::.>:.:.:.::.:.:." .

:1,1:S~P In.ld. H.1r F••hlon

Th. Unltoppable M.n Ho_'-nd H.rmony

'2:lJllM
12:30.

,:1:00.

OOIpel

SoundNg.

Word or God

v...."
v.1Iaty

v.1Iaty

11150

V....ly

V.rIIly

v...."

V.rlaly

V....1y

v...."
V.1Iaty

v....1y

v.1Iaty

v...."

v...."
v•....,

v...."
v•....,
v•....,

Chrlltma. with •

TouCfl of Soul

MovIa:

Rag·larF.UlI1I

11141

1J;~'

J~;lI!O'

J~:~

;!2:~~

):~*

Changacl lIv.. v.1Iaty V.1Iaty V....ly v•...., v'rIIly v.1Iaty
.2:00_

::2:30.

F.mlly

Enr\cllmanl

C.ICfllh. Sprll

v•....,
CCM-TV

v.1Iaty

lIghlmuale

v.1Iaty

llghlmu.1e

T.1k 10 M.

v.1Iaty

Llghlmu.1e

v•....,
Solid Rock VDO

Movie:

Mr. WllaGuy

11142

>2i;lIlIa.

2:3(1~

::3:001

4:00_ Blbla & l,.
LIVE CAll IN

T.lklo M.

LIVE CAll IN

V.1Iaty

Prof....

SuperH.n~n



WMBC-TV 63 Programming Schedule, Dec 19 • Dec 25. 1993

IUNDAY MONDAY T\JESDAY WEDNESDAY THURSDAY FRIDAY SAT\JRDAY

:<:1:00..T.lllOMe

25

lOcI. LID You :':00~

UVE CALL IN :::.:30..

001 DyMmIca::a:ao•.....:.'':' : :. :.~
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lllllltmulle

V.n.ty

LIlIIllmu.1e

Talkto".

LIVE CALL IN

T.lkto ...

LIVE CALL IN

V.n.ty

L1glltmu.1e

V.n.ty

Sollel Roell VDO

",em.: :Z:(J(J.

Th. ".n Who Daracl : ::11:30.-

11133:3:00.

Super H.nclyllllln .:4:30 •

* This program schedule is subject to change withhout notice. (Printed November 15,1993: 1:22 PM)
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--~--------~~----~------------------.
* This program schedule is subject to change withhout notice. (Printed November 15, 1993: 1:21 PM)



CHILDREN'S PROGRAMMING BROADCAST BY WMBC-TV

The Children's Room - 4:00 - 4:30 p.m., Monday - Friday

Vintage Cartoons

Sunshine Factory

Gerbert

Agape Land

Kids Like You

Davey & Goliath

Zoo Life

- 4:30 - 5:00 p. m. , Monday - Friday

- 6:00 - 6:30 p. m. , Monday, Wednesday,
and Friday

- 6:00 - 6:30 p. m. , Tuesday

- 6:00 - 6:30 p. m. , Thursday

- 9:00 - 9:30 a. m. , Saturday

- 9:30 - 10:00 a.m., Saturday

- 10:00 - 10:30 a.m., Saturday



DECLARATION

I, Sun Young Joo, do hereby declare and state under

penalty of perjury that, to the best of my knowledge and

belief, the following is true and correct:

1. I am the president, treasurer, and a director of

Mountain Broadcasting Corporation ("Mountain"), licensee of

television station WMBC-TV in Newton, New Jersey. I also serve

as general manager of the station.

2. I have read the foregoing Comments to be submitted

by Mountain in MM Docket No. 93-290. The facts included in

the Comments are true and correct to the best of my personal

(~
\./

?By: ....:.-----------=------

knowledge, information, and belief.

Sun Young Joo

Date: December 18, 1993



Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

Amendment of Section 76.51
of the Commission's Rules to
Include Newton, New Jersey in
the Market Currently Designated
the "New York, New York-Linden­
Paterson-Newark, New Jersey"
Market

TO: Chief, Mass Media Bureau

)
)
)
)
)
)
)
)
)

MM Docket No. _

PETITION FOR RULEMAKING

Mountain Broadcasting Corporation ("Mountain"), permittee of television station

WMBC-TV, which operates on Channel 63 in Newton, New Jersey, by its attorneys, hereby

respectfully requests that the Commission commence a rulemaking proceeding to amend Section

76.51 of the its rules, 47 C.F.R. § 76.51, to redesignate the "New York, New York-Linden-

Paterson-Newark, New Jersey" market as the "New York, New York-Linden-Paterson-Newark-

Newton, New Jersey" market. This action is essential in order to make Section 76.51 comport

with market realities. The adoption of a market designation that includes Newton, New Jersey

will facilitate equal competition between WMBC-TV, a recently built UHF station, and the other

stations in the market with respect to their carriage on cable television systems. Only with this

relief will cable subscribers be assured access to all stations in the market.

The need for relief is particularly acute in this case because the amount of copyright

liability that WMBC-TV will incur if it asserts its mandatory signal carriage rights is so

astronomical that it effectively prohibits the station from seeking must-carry status even though
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it is otherwise a qualified local commercial television station entitled to carriage on cable

systems serving communities within the New York ADJ. 1 Because Newton, New Jersey,

WMBC-TV's community of license, is not currently included as one of the designated

communities in the New York, New York - Linden - Paterson - Newark, New Jersey market,

WMBC-TV is deemed to be a "distant" or partially "distant" signal, the carriage of which causes

increased copyright liability for cable systems located within the New York AD! but beyond the

thirty-five-mile zone surrounding Newton. The requests for copyright indemnification that

Mountain has received to date from such systems indicate that its copyright liability will be over

$9 million dollars per six-month period.2 Due to WMBC-TV's limited financial resources, it

cannot pay these extremely high copyright costs. As a result, WMBC-TV is effectively

foreclosed from access to a substantial number of viewers who live within its local service area.

As shown below, however, WMBC-TV is logically and actually an economic competitor within

the New York, New York - Linden - Paterson - Newark, New Jersey market, and the requested

relief would be entirely consistent with Commission precedent construing Section 76.51 and

redesignating hyphenated markets.

For purposes of the Table of Major Television Markets, codified as Section 76.51 of the

Commission's rules, a hyphenated market is one in which "more than one major population

center support[s] all stations in the market but with competing stations licensed to different cities

within the market areas. ,,3 In adopting the Cable Television Consumer Protection and

1 Section 76.55(c)(2) of the Commission's rules, 47 C.F.R. § 76.55(c)(2), provides that
must-carry stations must indemnify cable operators for any increased copyright costs that may
be incurred as a result of carriage of the must-carry station. See 47 C.F.R. § 76.56(a).

2 See letters appended as Attachment A.

3 Cable Television Report and Order, 24 RR 2d 1501, 1541 (1972).
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Competition Act of 1992 ("1992 Cable Act"), Congress specifically ordered the FCC to

undertake a review of Section 76.51.4 As part of its rulemaking to implement the Act's

mandatory signal carriage and retransmission consent provisions, the FCC addressed the

Congressional directive concerning Section 76.51. The agency adopted a special expedited

rulemaking procedure for consideration of requests to modify Section 76.51.5 Under this

approach, the Commission authorized its staff, on delegated authority, to issue a notice of

proposed rulemaking based on receipt of a rulemaking petition without first seeking comment

on the petition itself. The Commission stated that, after reviewing the comments received in

response to such a notice, it would add a new community to a market designation if the

comments demonstrated "commonality between the proposed community to be added ... and

the market as a whole. ,,6 In an action taken since releasing the Report and Order, the

Commission has made clear that "commonality" is to be measured by reference to the same

evidentiary standards applied in previous Commission precedents modifying Section 76.51.7

The Commission's market redesignation decisions issued prior to the Report and Order

determined the commonality of the proposed community with the existing market through an

evaluation of the following four factors:

(1) the distance between the proposed community and the market-designated
communities;

4 47 U.S.C.A. § 534(f) (1993).

5 Report and Order (MM Okt. Nos. 92-259 et al.), FCC 93-144, released March 29, 1993
("Report and Order"), at paragraph 50.

6 Id.

7 Report and Order (MM Okt. No. 92-306) (Clermont, Florida), OA 93-579, released May
19, 1993, at paragraph 3, citin~ Major Television Markets (Fresno-Visalia, California), 57 RR
2d 1122 (1985).
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(2) the extent that redesignation to include the proposed community would allow the
station additional rights in areas beyond its Grade B contour;

(3) the particularized need of the station; and

(4) the resulting benefit to the public from redesignation. 8

Application of these particular factors helps the Commission determine whether the station at

issue both logically and actually competes with other stations in its hyphenated market and, as

a result, whether market redesignation will "equalize competition" and correct competitive

imbalances. In WMBC-TV's case, evaluation of these factors demonstrates that redesignation

is not only compelled by market realities but desperately needed to correct market dysfunction.

First, Newton, New Jersey is less than 45 miles from all of the currently designated

communities in the New York market.9 The Commission previously has redesignated market

names to include communities separated by much greater distances. 10 Moreover, although

Newton, New Jersey is not immediately contiguous to the other designated communities, the

8 Major Television Markets (Fresno-Visalia, California), 57 RR 2d at 1124; Television
Muscle Shoals, Inc., 48 RR 2d 1191, 1193-94 (1981).

9 Based on distance calculations between the communities, Newton is 44.73 miles from New
York, New York; 38.86 miles from Linden, New Jersey; 32.14 miles from Paterson, New
Jersey; and 37.30 miles from Newark, New Jersey. Derivation of these distances is explained
in Attachment B.

10 For example, in Major Television Markets (Melbourne, Florida), 57 RR 2d 685 (1985),
in which the Commission added Melbourne and Cocoa, Florida to the Orlando-Daytona Beach
market designation, Melbourne, Florida was considered proximate to Orlando and Daytona
Beach even though it is some 56 miles from Orlando and approximately 82 miles from Daytona
Beach. Clearly, Newton is much more proximate to every currently designated community in
the New York market than Melbourne was to the closest community in the Orlando - Daytona
Beach, Florida market. In Report and Order (Clermont, Florida), DA 93-579, supra note 7, the
Commission added Clermont to the market designation; Clermont is some 77 miles from
Melbourne and 63 miles from Daytona Beach.
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Commission has very recently articulated that communities need not be "directly adjacent" to

be considered in the same hyphenated market. 11

The Grade B contour of WMBC-TV also demonstrates that the station competes with

other stations in the New York market. As shown by the map appended as Attachment C, the

Grade B contour of WMBC-TV reaches a substantial portion of all the currently designated

communities in the New York market, and it significantly overlaps the Grade B contours of the

commercial broadcasting stations licensed to these currently designated communities. Moreover,

all but five of the twenty-two television stations in the large New York ADI cast a Grade B

contour over Newton, New Jersey. 12 Consequently, WMBC-TV's requested change in Section

76.51 would not greatly extend its access to viewers beyond its own Grade B contour. 13 The

fact that WMBC-TV actually does and can logically be expected to rely on the New York market

for viewership is further verified by the fact that WMBC-TV is included in the New York ADI

as defined by Arbitron.

11 Report and Order (Clermont, Florida), MM Docket 92-306 at paragraph 3 (released May
19, 1993).

12 According to Broadcasting & Cable Market Place 1992 at E-66, twenty-two stations are
included in the New York AD!. Based on the depiction of these stations' Grade B contours in
the TV & Cable Factbook, vol. 61, Stations Vol., the Grade B contours of only WHAI(TV),
Bridgeport, Connecticut; WTZA(TV), Kingsport, New York; WLIG(TV) , Riverhead, New
York; WHSI(TV), Smithtown, New York; and WTBY(TV), Poughkeepsie, New York fail to
reach Newton. WTBY(TV)'s Grade B contour, in particular, just barely fails to cover Newton,
falling within less than five miles of the town.

13 The Commission has recognized that some extension of rights into areas beyond a
station's Grade B contour is permissible in a hyphenated market as long as the station "largely
gain[s] such rights in a significant area within that contour. II Major Television Markets
(Melbourne, Florida), 57 RR 2d at 692. In that case, the Commission recognized that
Melbourne was included in the Orlando-Daytona Beach market despite the fact that the
Melbourne television station's Grade B contour did not extend to Daytona Beach. Cf. Television
Muscle Shoals, Inc., 48 RR 2d 1191 (1980).
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Most significantly, WMBC-TV has a particularized need for market redesignation.

Without such change, it is unlikely that WMBC-TV will be carried on many of the cable systems

in its AD!. Although WMBC-TV has mandatory signal carriage rights throughout the New York

ADI, it can in no way afford to pay the over $9 million in copyright liability that the letters in

Attachment A demonstrate will be due on a semi-annual basis. The estimated copyright costs

for cable carriage are so staggering that WMBC-TV is, in effect, prohibited from exercising its

must-carry rights. Preservation of the .mlt.J.!S .Q.YQ will mean that a significant portion of the

viewers within WMBC-TV's service area will be denied access to its programming. The

concomitant loss of advertising revenues caused by such artificial limitation of WMBC-TV's

audience will definitely jeopardize the continued survival of the station.

On the other hand, it is beyond dispute that redesignation of the existing New York

market will greatly benefit the viewers in the area and advance concerns that lie at the heart of

the FCC's public interest mandate. First, following a full and lengthy comparative hearing

involving numerous challengers, Mountain was found to be the superior applicant, comparatively

best qualified to serve the public interest. 14 Second, WMBC-TV would increase the diversity

of programmers in the market because it is wholly-owned by minorities and is not affiliated with

any of the major television networks. Significantly, all of the voting shareholders of the

permittee work full time in management positions at the station.

14 Bogner Newton Corp., 2 FCC Red 4792 (1987). The FCC Review Board affirmed this
decision in Newton Television Limited, 3 FCC Rcd 553 (1988), and the full Commission
sanctioned this result. Newton Television Limited, 4 FCC Rcd 2561 (1989). On
reconsideration, the Commission reaffirmed its prior decision. Newton Television Limited, 5
FCC Red 2755 (1990).

Mountain's qualifications remained untarnished throughout this intense administrative
scrutiny. As a consequence of the extended period of review, WMBC-TV began broadcasting
only a few months ago. See FCC File No. BLCT-930505KE.
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The public would also be served by Commission action facilitating carriage of WMBC-

TV on the cable systems throughout the ADI because of the unique programming that the station

offers. As an independent station, WMBC-TV offers a wealth of non-violent family oriented

programming such as, "Family Net Drama," "Family Net Music," and "Lifestyle Magazine. "

For children, WMBC-TV provides a wide variety of responsible programming such as "Davey

& Goliath," "Act It Out, II and "Just Kids". The station also offers programming focusing on

outdoor activities, self-help, financial guidance, and religion in order to reach a wide, diverse

audience. On a daily basis, WMBC-TV also broadcasts one hour of local news and one hour

of community-oriented non-entertainment programming, further demonstrating its commitment

to the area. IS

Facilitating WMBC-TV's ability to compete will also advance the well-documented

concerns of the Commission and Congress in assuring provision of adequate television service

to residents of the state of New Jersey. For many years, there was not a single commercial

VHF station licensed to New Jersey and serving the viewing needs of its residents. 16 In the

mid-1970's, the FCC spent several years studying television service in New Jersey. Although

it rejected requests for amendments to the Table of Allotments, the Commission did find a need

for augmenting locally-oriented broadcasting service for New Jersey. J7

IS A Sample Programming Guide is attached hereto as Attachment D.

16 Channel 13 was then and continues to be listed in the Table of Allotments as a Newark,
New Jersey commercial VHF assignment, but in 1961 the FCC approved the assignment of the
channel's license from a commercial operator to a noncommercial operator in New York. See
NTA Television Broadcasting Corp., 44 FCC 2563 (1961).

17 First Report and Order and Further Notice of Proposed Rulemaking (Docket No. 20350),
58 FCC 2d 790; Second Report and Order (Docket No. 20350), 59 FCC 2d 1386; Third Report
and Order (Docket No. 20350), 62 FCC 2d 604 (1986).

(continued... )
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Similarly, ensuring viewer access to WMBC-TV will further the Commission's interest

in assuring the competitive equality of UHF broadcasters. For over three decades, the FCC and

Congress have been concerned with fostering not only the growth of UHF stations such as

WMBC-TV but their comparability vis-a-vis VHF broadcast facilities. The All-Channel

Receiver Act of 1962 gave the Commission the authority to require that television receivers be

capable of receiving UHF as well as VHF channels. 18 Since its passage, the FCC's concern

over UHF has been reflected in adoption of numerous technical regulations implementing the

Act as well as regulations favoring UHF stations in other substantive areas such as station

ownership. For example, between 1970 and 1973, the Commission exceeded the basic

requirements of the 1962 legislation by requiring TV receivers to have comparable tuning for

UHF and VHF television channels. 19 In 1976, the agency mandated that television receivers

include a new UHF receiving antenna if they were supplied with a VHF receiving antenna. 20

In 1978, the FCC established the UHF Comparability Task Force, which worked over the next

17(•••continued)
Not until Congress amended the Communications Act to include Section 331 and the FCC

allowed RKO's WaR-TV to move from New York City to Secaucus, New Jersey did the state
obtain a commercial VHF station licensed to a community within its borders. 47 U.S.C.A.
§ 331. In Multi-State Communications, Inc. v. FCC, 728 F. 2d 1519 (D.C. Cir. 1984), the
Commission's order reallocating WOR-TV's Channel 9 to Secaucus and renewing its license was
affirmed.

18 The Act's provisions are codified as Section 303(s) of the Communications Act, 47
U.S.c. § 303(s).

19 4, Report and Order (Docket No. 18433), 21 FCC 2d 245 (1970); Memorandum
Opinion and Order (Docket No. 19722), 43 FCC 2d 395 (1973).

20 Report and Order (Docket No. 20839), 62 FCC 2d 164 (1976).
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four years to address specific improvements needed to ensure the comparability of UHF

reception.21

In the multiple ownership area, the FCC has given UHF stations special consideration

in the application and enforcement of its rules. For instance, for many years the FCC's multiple

ownership rules excepted UHF licensees from certain requirements and provided that waiver

requests involving UHF cross-ownership issues were to be evaluated on a case-by-case basis. 22

When the FCC adopted its current national multiple ownership rules, it provided a special

"discount" for UHF stations in calculating the national audience reach of television stations

licensed to a single group owner. 23

Other than WWOR-TV, WMBC-TV today is the only English-language commercial

television station licensed to northern New Jersey which does not employ a home shopping

format. It is the only such UHF station licensed to northern New Jersey. 24 As shown by the

program schedule appended as Attachment D, WMBC-TV provides locally-originated news and

community programs designed to meet the needs of New Jersey residents as well as others in

its viewing area. Thus, facilitating WMBC(TV)'s ability to compete will meet not only the

21 Report and Order (Gen. Dkt. No. 78-391), 90 FCC 2d 1121 (1982).

22 Note 4, 47 C.F.R. § 73.636 (1988). This provision was deleted upon the FCC's overall
liberalization of its radio-television cross-ownership rules. Report and Order (MM Dkt No. 87­
7), 65 RR 2d, 589; Memorandum Opinion and Order (MM Dkt. No. 87-7), 66 RR 2d 1115
(1989).

23 Memorandum Opinion and Order (Gen. Dkt. No. 83-1009), 100 FCC 2d 74 (1985).

24 WXTV(TV), which broadcasts on Channel 41 in Paterson, New Jersey, and WNJU(TV),
which operates on Channel 47 in Linden, New Jersey, are both Spanish-language stations. TV
& Cable Factbook, vol. 61, Stations vol. at A-799 & A-797. WHSE(TV), which broadcasts on
Channel 68 in Newark, New Jersey, employs a home shopping format. Id. at A-796.
WNJM(TV), which operates on Channel 50 in Montclair, New Jersey, and WFME-TV, which
operates on Channel 66 in West Milford, New Jersey, are noncommercial educational stations
as is WNET(TV) discussed above at note 16.
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Commission's long established concern with the provision of adequate television service to New

Jersey but also its equally well-established interest in ensuring a fair competitive arena for UHF

television.

WHEREFORE, for the foregoing reasons, WMBC-TV respectfully requests that the

Commission commence a ru1emaking proceeding to amend Section 76.51 of its rules, 47 C.F.R.

§ 76.51, to redesignate the "New York, New York-Linden-Paterson-Newark, New Jersey"

market as the "New York, New York-Linden-Paterson-Newark-Newton, New Jersey" market.

Respectfully submitted,

MOUNTAIN BROADCASTING
CORPORATION

r//
'y -{~~tz --.,~~swanson

of

Koteen & Naftalin
Suite 1000
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

Its Attorneys

June 14, 1993



DECLARATION

I, Sun Young Joo, do hereby declare and state under penalty
of perjury that the following is true and correct:

1. I am the President, Treasurer and a Director of
Mountain Broadcasting Corporation, Permittee of
television station WMBC-TV in Newton, New Jersey. I
also serve as General Manager of the station.

2. I have read the foregoing Petition for Rulemaking of
Mountain Broadcasting Corporation. The facts included
in the Petition are true and correct to the best of my
personal knowledge, information, and belief.

52
By:_---------

Sun Young Joo

Date :__J_u_n_e_l_O_,__1_9_9_3 _
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